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UNI TED STATES DI STRI CT COURT
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) 9:00 a.m

)

)

)

BEFORE THE HONORABLE JUDGE ARTHUR J. BOYLAN
UNI TED STATES DI STRI CT COURT MAG STRATE JUDGE
( STATUS CONFERENCE AND MOTI ON HEARI NG

APPEARANCES
For the Plaintiffs: GUSTAFSON GLUEK, PLLC
DANI EL E. GUSTAFSON, ESQ
608 2nd Ave. S, #650
M nneapol i s, M\ 55402

ZI| MVERVAN REED, PLLP
CHARLES S. ZI MVERMVAN, ESQ
651 Nicollet Mall, #501

M nneapol i s, M 55402-4123

For the Defendant: GREENBERG TRAURI G, LLP
LORI G COHEN, ESQ
JAY B. BRYAN, ESQ
3290 Northside Pkwy, #400
Atl anta, GA 30327

HALLELAND, LEWS, NI LAN &
JOHNSON

DONALD M LEW S, ESQ

600 U. S. Bank Plaza S.
220 S. 6th St.

M nneapol i s, MN 55402

DEBRA BEAUVAI S, RPR- CRR
(651) 848-1223




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Court Reporter: DEBRA BEAUWAI S, RPR- CRR

180 East Fifth Street
St. Paul, M nnesota 55101

Proceedi ngs recorded by nechani cal stenography;

transcri pt

produced by conputer.

DEBRA BEAUVAI S, RPR- CRR
(651) 848-1223




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PROCEEDI NGS
| N OPEN COURT

THE COURT: This is the matter of Medtronic, Inc.,
VDL #05-1726. This is a nonthly status conference that is
on the Court's calendar. Let's have the attorneys who are
at the podiumidentify thensel ves, please.

M5. COHEN: Lori Cohen on behal f of Defendant
Medtronic, Inc.

MR GUSTAFSON: Dan Custafson for the MDL
Plaintiffs.

THE COURT: Good norning to each of you.

| have an agenda that was prepared by the parties,
and the first matter on the agenda is the testing protocol
for devices in plaintiffs' possession.

M. Qustafson or Ms. Cohen.

MR GUSTAFSON:  Your Honor, we have reached an
agreenent on an order that would require turnover of the
devi ces and has certain tinetables; in addition, provides
sone chain of custody information, and we will be submtting

that to Your Honor for your signature.

THE COURT: Very good. | have the second matter
is the Rule 16 case managenent schedules. | have the
proposals by both sides. | also understand the parties wll

be neeting and conferring in reference to this to see

whet her those differences can be resolved and, if so, you

DEBRA BEAUWVAI S, RPR- CRR
(651) 848- 1223
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will be presenting to ne a joint proposal on or before
January 5 of 2007. |Is that correct?

M5. COHEN: That's correct, Your Honor. W will
nmeet and confer and then present that to you, and then if
there are any areas of dispute, we will highlight them for
you to discuss on the 5th.

MR, GUSTAFSON. That's correct.

THE COURT: Al right. | have as item nunber
three plaintiffs' and defendant's fact sheets.

MR. GUSTAFSON:  Your Honor, based on our
conversations, | believe we are going to be able to resolve
that. W will take what you have said and what Judge
Rosenbaum sai d about making sure it's relevant. W wll put
t oget her sonet hing we can work out.

MS. COHEN: That's correct, Your Honor. W will
| ook at the ones we propose and try to find a m ddl e ground.

THE COURT: | have as nunber four plaintiffs
notions to anend master consolidated conplaint for
individuals. | believe that this has been agreed to between
the parties as one that we are likely to go forward wth by
motion to grant this in, and you will be agreeing between
yourselves as to a tinetable for presenting notions, the
answers and so forth.

MR GUSTAFSON: We will call your office or your

chanbers and get a date. | take it that's going to be in

DEBRA BEAUVAI S, RPR- CRR
(651) 848-1223
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front of you?

THE COURT: | would presune so. Wy don't you
schedule it before ne as a non-dispositive notion until you
hear to the contrary. | can alert Judge Rosenbaum s
chanbers that it's been placed on ny calendar, and if he
wi shes to have it heard here, we'll just sinply alert the
parties they should contact his chanbers. For the tine
being it seens to ne that should be on ny cal endar, both the
nmotion to add punitive damages as well as any issues in
reference to Mnnesota Statute 325F. 71. And | understand
that that likely is not even going to be in need of a notion
practice.

M5. COHEN: The latter one may not, Your Honor,
you are right. The nore relevant one is the punitive
damages one. W will work with M. Qustafson on a schedul e
once he has a date from your office.

MR, GUSTAFSON: Just to nake sure we are clear,
think that the notion to add punitive damages is going to be
filed in all of the master conplaint cases. It says just
the individual ones, but | think it's going to be in the
third-party payor; although, we haven't made a fina
decision on that. It's going to be the sane issue. W wll
get that scheduled up and briefed up for you.

M5. COHEN: Li kewi se, we would oppose it in al

three of themif that's the plaintiffs' intention.

DEBRA BEAUVAI S, RPR- CRR
(651) 848-1223
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THE COURT: Next | have handling of pro se
plaintiffs' requests and depositions.

M5. COHEN: Well, we think we will be able to work
out at least the first part of this, Your Honor, related to
the docunents. And as we told you in chanbers, there are
right now two pro se plaintiffs, and M. CQustafson on behal f
of the PSC will make sure that they have the protective
order, will nake sure that they understand the paraneters of
it, will make sure that they understand that the docunents
that are given to themnust maintain their confidentiality.
So that will be the burdens obligation of the PSC, and in
that sense we w Il agree that the docunents can be shared
with the pro se plaintiffs.

As far as the depositions of pro se plaintiffs, we
agreed that that should be taken up |ater when we agree on a
deposition guideline protocol, and at that tinme we can
address the pro se plaintiffs issue, as well as everything
el se, before we get to the stage of depositions.

MR. GUSTAFSON:.  Your Honor, that's correct, we
have agreed. | don't want to leave this record though sort
of unclear as to we are going to tell these people what
their obligations are, but we are not accepting
responsibility for what they do. | nean --

THE COURT: But the agreenent between the parties

at least will outline the fact that they will be presented

DEBRA BEAUWVAI S, RPR- CRR
(651) 848- 1223
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with the confidentiality order. They will have explained to
them the obligations that they have not to violate the
order, and if signatures are needed that will be obtained as
part of the process.

MR GUSTAFSON: W are going to agree on the
letter that we send to them and nake sure they understand
clearly that they cannot disclose this information.

THE COURT: Is it the intent of the parties that
woul d be an agreed-upon order that you will ask the court to
sign or just --

MR. GUSTAFSON: | don't think we need an order.

W wanted to advise you. There is a potential at sone point
down the road this is going to cone back and be an issue
with respect to soneone disclosing this stuff.

M5. COHEN: Actually, | think -- now that Your
Honor nentions it, | think it would be good to have it in
the formof an order given the fact that we are dealing wth
pro se plaintiffs.

THE COURT: | think that m ght be appropriate.

MR. GUSTAFSON: It mght have nore influence.

THE COURT: Next | have rulings on device and
preservation issues raised in the October status conference.

M5. COHEN: | think on this we are close to
reaching an agreenent. W told you in chanbers that we

could continue to discuss this and if there are sone areas

DEBRA BEAUWVAI S, RPR- CRR
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of dispute, then we will highlight just those areas for Your
Honor .

| think we have a protocol that we are goi ng back
and forth with in ternms of red lining it, and there are a
few issues in terns of the [imtations on how many peopl e
can be present and who can be present and so forth.

THE COURT: M. Custafson.

MR, GUSTAFSON: | agree with that. | think we can
work it out. What we are also trying to do is find soneone
here in M nneapolis who sort of could becone the person so
that the convenience to Medtronic would be not having to try
to work around a schedule in which they have to fly sonebody
in. One of our people have to fly in. W are trying to
work through that. | think we will and we will report back
on January 5th whether we nade progress. That will be just
a stipulated anendnent to the preservation order if we can
work it out.

THE COURT: Medtronic's notion to strike or sever
certain cases.

M5. COHEN: Yes, Your Honor. This is the notion
t hat has been pending since | ast January or February and is
set for a hearing before you on January 5th. And we talked
in chanbers about different options available to the parties
to deal wth this group of cases which we believe to be in

the range of 35 to 40 cases right now And | think both

DEBRA BEAUVAI S, RPR- CRR
(651) 848-1223
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si des have told Judge Rosenbaumthat we woul d report back
with nore details about the plaintiffs, about what their age
is, and how |l ong they have had the devices, and whether they
are explanted, and then based on that information we could
reconvene and cone up with a plan, whether it be to take the
cases out of the MDL and have them renmanded back or to cone
up wWith sonme ot her approach to deal with themw thin the
context of this MDL.

MR. GUSTAFSON: That's right, Your Honor. M.
Cohen's col |l eague and | have had a short discussion and we
are going to gather the information, and so we should have a
much better idea of sort of how many and the status of those
cases by the tine we see you on the 5th. Hopefully we may
even have a proposal for you.

MS. COHEN: Right.

THE COURT: Then | have a joint filing order for
plaintiffs, which | understand may be the subject of a
stipul ation between the parties?

MR GUSTAFSON: W generally agree on this topic.
It's just a question now of working out the | anguage. | had
proposed an order to Ms. Cohen. She had nmade sone
suggestions. W sort of ran out of tine on working it
through. | believe, again, this is an issue we are going to
be able to work out.

M5. COHEN: That's correct, Your Honor.

DEBRA BEAUVAI S, RPR- CRR
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THE COURT: Al right. Anything else that the
plaintiffs or defendant want to bring to ny attention that's
not on the agenda?

| do have a date for our next status conference of
January, | believe it was, 25th we tal ked about.

M5. COHEN: That's right, Your Honor, Thursday the
25t h.

THE COURT: That would be at 8:00 a.m in
chanbers, and then 9:00 a.m in court in reference to the
status conference. That would be schedul ed here in
M nneapol i s.

MR. GUSTAFSON. The only other thing, Your

Honor -- and | haven't | ooked at the rules to see if this is
covered, but ny nenory is it's not -- that Medtronic filed a
1292(b) certification notion yesterday. | don't believe

it's covered by the rules whether it's dispositive or
non- di spositive and what sort of briefing schedule. Wuld
you like us to just work out a schedule w th Judge
Rosenbaum s chanbers on that?

THE COURT: | believe that that should be pronptly
assigned to -- likely be sonething that you would pl ace
bef ore Judge Rosenbaum So | would first direct you to his
chanbers, and to the extent he wants that certification
notion to be decided by ne, he wll let you know.

M5. COHEN: Just to clarify, it was filed |late

DEBRA BEAUWVAI S, RPR- CRR
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yesterday. It was not filed as a notion.

THE COURT: So that's Judge Rosenbaum

M5. COHEN: It takes it out of the realmof the
not i on.

THE COURT: Sounds good.

Anything el se fromeither Ms. Cohen or M.
GQustafson or any of the other |awers who are in the
courtroontf?

MR. GUSTAFSON: Nothing fromthe plaintiffs, Your
Honor .

M5. COHEN:  Not hi ng, Your Honor.

THE COURT: Everyone have a safe and happy
holiday, and it's good to see everyone. W wll be on
recess.

It's ny understanding that Judge Rosenbaum has a
matter he is taking up in the sane case and that was
scheduled for 9:00 so | would presune if everyone stays you
wi |l be seeing Judge Rosenbaum shortly. Thank you.

(Court adjourned at 9:05 a.m)

* * *

|, Debra Beauvais, certify that the foregoing is a
correct transcript fromthe record of proceedings in the

above-entitled matter.
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Certified by:

Debra Beauvai s,

RPR- CRR
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